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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DEERE & COMPANY,
Opposition No. 91193562

Opposer,
Serial No.: 77/715,080

UNIPAT PRODUCTS, VIRGINIA, LLC,

)
)
)
)
)
)
) Mark: GEAR GATOR
)
)
) Published: December 1, 2009
)
)

Applicant.

OPPOSER’S NOTICE OF RELIANCE ~ TRIAL EXHIBIT A
Pursuant to Trademark Rules 2.120 and 2.122, Opposer Deere & Company
submits the following Notice of Reliance. Opposer hereby makes of record the

following:

Opposer’s Trial Exhibit A - Affidavit of Kevin Lund with exhibits. Opposer

makes of record the Affidavit of Kevin Lund dated June 23, 2011. This affidavit will be
relied upon to show Opposer’s long and continuous use of its family of GATOR Marks.
This affidavit will be relied upon to show that Opposer has prior rights to Applicant,
This affidavit will be relied upon to show that Applicant’s goods and Opposer’s goods
are if not identical then closely related. This affidavit will be relied upon to show that
the terms “ATV” and “UTV” are sometimes used interchangeably from the perspective

of consumers and trade publications. This affidavit will be relied upon to show that
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the classes of customers for Applicant’s goods and Opposer’s goods are if not identical
then substantially overlapping. This affidavit will be relied upon to show that the
channels of trade for Applicant’s goods and Opposer’s goods are if not identical then
substantially overlapping. This affidavit will be relied upon to show a likelihood of
confusion as to source or origin. The parties have stipulated to the submission of trial
testimony in affidavit form (subject to the right of cross-examination). See 6-7-11
Stipulation.

Opposer also makes of record the exhibits to Mr. Lund’s affidavit:

Exhibit 1: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) listing goods sold by Opposer, including goods sold under Opposer’s

GATOR Marks. This document will be relied upon to show that Applicant’s goods
and Opposer’s goods are if not identical then closely related. This document will be
relied upon to show a likelihood of confusion as to source or origin. The parties have
stipulated to the authenticity of this document and its admission into evidence. See 6-7-
11 Stipulation.

Exhibit 2: A true and accurate copy of an excerpt from Opposer’s website
(www.deere.com) depicting some of Opposer’s GATOR vehicles and demonstrating
use of the GATOR Marks on or in connection with the vehicles. This document will be
relied upon to show that Applicant’s goods and Opposer’s goods are if not identical
then closely related. This document will be relied upon to show that the classes of

customers for Applicant’s goods and Opposer’s goods are if not identical then



substantially overlapping. This document will be relied upon to show a likelihood of
confusion as to source or origin. The parties have stipulated to the authenticity of this
document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 3: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) listing more than one hundred (100) accessories and attachments sold

for GATOR vehicles. This document will be relied upon to show that Applicant’s
goods and Opposer’s goods are if not identical then closely related. This document
will be relied upon to show a likelihood of confusion as to source or origin. The parties
have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulation.

Exhibit 4: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) depicting various attachments and accessories sold by Opposer that
attach to the Operator Protection System (“OPS”), which is a tubular structure that
extends over the head of the operator and passenger of the GATOR vehicle. This
document will be relied upon to show that Applicant’s goods and Opposer’s goods are
if not identical then closely related. This document will be relied upon to show a
likelihood of confusion as to source or origin. The parties have stipulated to the
authenticity of this document and its admission into evidence. See 6-7-11 Stipulation.
Exhibit 5: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) describing the GATOR GEAR Organizer.  This document will be

relied upon to show that Applicant’s goods and Opposer’s goods are if not identical



then closely related. This document will be relied upon to show a likelihood of
confusion as to source or origin. The parties have stipulated to the authenticity of this
document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 6: A true and accurate copy of an excerpt from Home Depot’s website

(www.homedepot.com) depicting the GATOR GEAR Organizer- Deluxe. This

document will be relied upon to show that Applicant’s goods and Opposer’s goods are
if not identical then closely related. This document will be relied upon to show that the
channels of trade for Applicant’s goods and Opposer’s goods are if not identical then
substantially overlapping. This document will be relied upon to show a likelihood of
confusion as to source or origin. The parties have stipulated to the authenticity of this
document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 7: True and accurate copies of excerpts from Opposer’s website

(www.deere.com) depicting two of the Buck ATVs for which Opposer sells, advertises,

and promotes dozens of accessories and attachments. This document will be relied
upon to show that Applicant’s goods and Opposer’s goods are if not identical then
closely related. This document will be relied upon to show a likelihood of confusion as
to source or origin. The parties have stipulated to the authenticity of this document
and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 8: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) advertising and promoting attachments and accessories for the Buck

ATVs. This document will be relied upon to show that Applicant’s goods and



Opposer’s goods are if not identical then closely related. This document will be relied
upon to show a likelihood of confusion as to source or origin. The parties have
stipulated to the authenticity of this document and its admission into evidence. See 6-7-
11 Stipulation.

Exhibit 9: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) listing the accessories and attachments sold by Opposer for two of

the Buck ATVs. This document will be relied upon to show that Applicant’s goods and
Opposer’s goods are if not identical then closely related. This document will be relied
upon to show a likelihood of confusion as to source or origin. The parties have
stipulated to the authenticity of this document and its admission into evidence. See 6-7-
11 Stipulation.

Exhibit 10: A true and accurate copy of Applicant’s pending application as
visible at TESS Database of the United States Patent and Trademark Office at

www.uspto.gov. This document will be relied upon to show that Applicant’s goods

and Opposer’s goods are if not identical then closely related. This document will be
relied upon to show that the channels of trade for Applicant’s goods and Opposer’s
goods are if not identical then substantially overlapping. This document will be relied
upon to show a likelihood of confusion as to source or origin.

Exhibit 11: A true and accurate copy of Opposer’s brochure for the GATOR
XUV Series vehicles. This document will be relied upon to show that Applicant’s

goods and Opposer’s goods are if not identical then closely related. This document



will be relied upon to show that the classes of customers for Applicant’s goods and
Opposer’s goods are if not identical then substantially overlapping. This document
will be relied upon to show a likelihood of confusion as to source or origin. The parties
have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulétion.

Exhibit 12: A true and accurate copy of an excerpt from Motorcycle USA’s

website (www.motorcyle-usa.com) discussing Opposer’s GATOR XUV vehicle. This

document will be relied upon to show that Applicant’s goods and Opposer’s goods are
if not identical then closely related. This document will be relied upon to show that the
classes of customers for Applicant’s goods and Opposer’s goods are if not identical then
substantially overlapping. This document will be relied upon to show a likelihood of
confusion as to source or origin. The parties have stipulated to the authenticity of this
document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 13: A true and accurate copy of an excerpt from Opposer’s website

(www.deere.com) containing references to reviews of GATOR vehicles in “Farm

Industry News” and “Progressive Farmer Magazine.” This document will be relied
upon to show that Applicant’s goods and Opposer’s goods are if not identical then
closely related. This document will be relied upon to show that the classes of
customers for Applicant’s goods and Opposer’s goods are if not identical then

substantially overlapping. This document will be relied upon to show a likelihood of



confusion as to source or origin. The parties have stipulated to the authenticity of this
document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 14: A true and accurate copy of an excerpt from Wallaces Farmers’
website (wallacesfarmer.com) consisting of an article regarding Opposer’s GATOR
vehicles. This document will be relied upon to show that Applicant’s goods and
Opposer’s goods are if not identical then closely related. This document will be relied
upon to show that the classes of customers for Applicant’s goods and Opposet’s goods
are if not identical then substantially overlapping. This document will be relied upon
to show a likelihood of confusion as to source or origin. The parties have stipulated to
the authenticity of this document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 15: A true and accurate copy of an excerpt from Opposer’s website
(www.deere.com) depicting the GATOR HPX vehicle. This document will be relied
upon to show that Applicant’s goods and Opposer’s goods are if not identical then
closely related. This document will be relied upon to show that the classes of
customers for Applicant’s goods and Opposer’s goods are if not identical then
substantially overlapping. This document will be relied upon to show a likelihood of
confusion as to source or origin. The parties have stipulated to the authenticity of this
document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 16: True and accurate copies of an excerpt from Opposer’s website

(www.deere.com) depicting M-GATOR and R-GATOR vehicles. These documents

will be relied upon to show that Applicant’s goods and Opposer’s goods are if not



identical then closely related. These documents will be relied upon to show that the
classes of customers for Applicant’s goods and Opposer’s goods are if not identical then
substantially overlapping. These documents will be relied upon to show a likelihood
of confusion as to source or origin. The parties have stipulated to the authenticity of
these document and their admission into evidence. See 6-7-11 Stipulation.

Exhibit 17: A true and accurate copy of screenshots of an article in “Car and
Driver,” entitled “ATV Comparo: John Deere Gator XUV vs. Polaris Ranger RZR,
Tomcar TM5, Yamaha Rhino - Gearbox.” This document will be relied upon to show
that Applicant’s goods and Opposer’s goods are if not identical then closely related.
This document will be relied upon to show that the classes of customers for Applicant’s
goods and Opposer’s goods are if not identical then substantially overlapping. This
document will be relied upon to show a likelihood of confusion as to source or origin.
The parties have stipulated to the authenticity of this document and its admission into
evidence. See 6-7-11 Stipulation.

Exhibit 18: A true and accurate copy of an excerpt from the website of Polaris

(www.polarisindustries.com). This document will be relied upon to show that

Applicant’s goods and Opposer’s goods are if not identical then closely related. This
document will be relied upon to show that the channels of trade for Applicant’s goods
and Opposer’s goods are if not identical then substantially overlapping. This document

will be relied upon to show a likelihood of confusion as to source or origin. The parties



have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulation.

Exhibit 19: A true and accurate copy of a screenshot from Opposer’s website at

www.deere.com, demonstrating that Opposer sells, advertises, and promotes
accessories and equipment for GATOR vehicles alongside accessories for Buck ATVs.
This document will be relied upon to show that Applicant’s goods and Opposet’s goods
are if not identical then closely related. This document will be relied upon to show that
the channels of trade for Applicant’s goods and Opposer’s goods are if not identical
then substantially overlapping. This document will be relied upon to show a likelihood
of confusion as to source or origin. The parties have stipulated to the authenticity of
this document and its admission into evidence. See 6-7-11 Stipulation.

Exhibit 20: True and accurate copies of an excerpt from Kymco's website

(www.kymcousa.com). This document will be relied upon to show that Applicant’s

goods and Opposer’s goods are if not identical then closely related. This document
will be relied upon to show that the channels of trade for Applicant’s goods and
Opposer’s goods are if not identical then substantially overlapping. This document will
be relied upon to show a likelihood of confusion as to source or origin. The parties
have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulation.

Exhibit 21: A true and accurate copy of an excerpt from the website of Yamaha

(www.yamaha-motor.com). This document will be relied upon to show that




Applicant’s goods and Opposet’s goods are if not identical then closely related. This
document will be relied upon to show that the channels of trade for Applicant’s goods
and Opposer’s goods are if not identical then substantially overlapping. This document
will be relied upon to show a likelihood of confusion as to source or origin. The parties
have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulation.

Exhibit 22: A true and accurate copy of an excerpt from the website of Kawasaki

(www.kawasaki.com). This document will be relied upon to show that Applicant’s

goods and Opposer’s goods are if not identical then closely related. This document
will be relied upon to show that the channels of trade for Applicant’s goods and
Opposer’s goods are if not identical then substantially overlapping. This document will
be relied upon to show a likelihood of confusion as to source or origin. The parties
have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulation.

Exhibit 23: A true and accurate copy of an excerpt from the website of Honda
(powersports.honda.com). This document will be relied upon to show that Applicant’s
goods and Opposer’s goods are if not identical then closely related. This document
will be relied upon to show that the channels of trade for Applicant’s goods and
Opposer’s goods are if not identical then substantially overlapping. This document will

be relied upon to show a likelihood of confusion as to source or origin. The parties
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have stipulated to the authenticity of this document and its admission into evidence.
See 6-7-11 Stipulation.
Exhibit 24: A true and accurate copy of an excerpt from the website of Mack’s

Prairie Wings (www.mackspw.com). This document will be relied upon to show that

Applicant’s goods and Opposer’s goods are if not identical then closely related. This
document will be relied upon to show that the classes of customers for Applicant’s
goods and Opposer’s goods are if not identical then substantially overlapping. This
document will be relied upon to show that the channels of trade for Applicant’s goods
and Opposet’s goods are if not identical then substantially overlapping. This document
will be relied upon to show a likelihood of confusion as to source or origin. The parties
have stipulated to the authenticity of this document and its admission into evidence.

See 6-7-11 Stipulation.

DEERE & COMPANY

Ol o~

Sarah Gayer

Attorneys for Opposer
Nyemaster, Goode, West, Hansell
& O'Brien, P.C.

One GreatAmerica Plaza

625 First Street SE, Suite 400
Cedar Rapids, IA 52401

Email: sjgayer@nyemaster.com
Phone: (319) 286-7005
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Fax: (319) 286-7050

ELECTRONIC MAILING CERTIFICATE

I hereby certify that the OPPOSER’S NOTICE OF RELIANCE is being submitted

electronically through the Electronic System for the Trademark Trial and Appeal Board

(ESTTA) onthis___]"—  day of W , 2011.

N L

Sarah Gayer

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing OPPOSER’S NOTICE OF RELIANCE
has been forwarded, this \W 7 , 2011 by first class mail and email to:

Angela Holt
LANIER FORD SHAVER & PAYNE P.C.
2101 West Clinton Ave., Suite 102

P.O. Box 2087

Huntsville, AL 35804
Sarah Gayer
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Deere & Company v. Unipat Products, Virginia, LLC, Opposition No. 91193562

Opposer Deere & Company’s
Trial Exhibit A



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DEERE & COMPANY,
Opposition No. 91193562

Opposer,
Serial No.: 77/715,080

Mark: GEAR GATOR

UNIPAT PRODUCTS, VIRGINIA, LLC,

)
)
)
)
)
v, )
)
)
) Published: December 1, 2009
)
)

Applicant.

AFFIDAVIT OF KEVIN LUND TO BE SUBMITTED AS TRIAL TESTIMONY
STATE OF NORTH CAROLINA )

_ ) ss:

COUNTY OF 444y )

Kevin Lund, being duly sworn and having personal knowledge of the matters set
forth herein, deposes and states as follows:

1. I'am a Product Line Marketing Manager for Deere & Company. Isubmit
this affidavit on the basis of my own personal knowledge.

2. Tunderstand that this affidavit is being submitted as trial testimony
pursuant to the parties’ Stipulation in this proceeding.

3. Deere & Company (“Deere”) is a leading manufacturer of residential,

agriculture, construction, commercial, forestry, engine & drivetrain, government, and
1



military equipment. The company sells goods such as tractors, lawn and garden
tractors, mowers, golf course equipment, and utility vehicles, as well as parts,
accessories and attachments for these goods.

4. I have been employed by Deere since 1996. Ihave served in the position
of Product Line Marketing Manager for Utility Vehicles since 2006, As Product Line
Marketing Manager, my responsibilities include product portfolio planning for utility
vehicles as well as implementing customer input into the product development of
utility vehicles.

Deere’s family of GATOR Marks

5. For many years, Deere has used trademarks consisting of the mark
GATOR or prominently featuring the mark GATOR in connection with small
motorized, off-road four-wheeled vehicles and attachments and accessories for those
vehicles.

6. Deere’s family of GATOR marks includes:

GATOR;
GATOR CX;
GATOR GEAR;
GATOR HPX;
GATOR TE;
GATORTH;

GATORTS;



GATOR TX;
GATOR TX Turf;
GATOR XUV;
M-GATOR;
PRO GATOR; and
R-GATOR.
In this Affidavit, I will refer to these marks collectively as the “GATOR Marks.”

7. As Product Line Marketing Manager for Utility Vehicles, I am personally
familiar with and have actual knowledge of Deere’s GATOR Marks, including the
GATOR GEAR mark. I am personally familiar with and have actual knowledge of
Deere’s marketing and promotion under the GATOR Marks. I am also familiar with the
brands and products that compete with Deere’s GATOR products.

8. The GATOR Marks have great value to Deere and embody considerable
goodwill for Deere.

9. The widespread use of the GATOR Marks has contributed to the strong
public association of the GATOR Marks with Deere. The GATOR Marks are famous
and inherently distinctive.

10.  Attached as Exhibit 1 is a true and accurate copy of an excerpt from

Deere’s website (www.deere.com) listing goods sold by Deere. This list demonstrates

the significance of the GATOR Marks to Deere.



11.

Deere’s long and continuous use of the GATOR Marks

Deere’s use of the GATOR Marks in connection with small motorized, off-

road four-wheeled vehicles, attachments, and accessories is long-standing and

continuous.

12.

13.

14.

15.

16.

Deere has consistently used the GATOR mark since at least 1992.

Deere has consistently used the PRO GATOR mark since at least 1999.

Deere has consistently used the R-~GATOR mark since at least 2005.

Deere has consistently used the GATOR GEAR mark since at least 2007,
GATOR vehicles

Deere advertises, sells, and promotes numerous small, motorized off-road

four-wheeled vehicles under the GATOR Marks, including the following models:

GATOR CX;

GATOR HPX;

GATORTE;

GATOR TH;

GATORTS;

GATOR TX Turf;

GATOR XUV 620i, GATOR XUV 625i, GATOR XUV 850D, GATOR XUV 825i,

and GATOR XUV 855D;

M-GATOR A1l and M-GATOR A2; and



PROGATOR, PROGATOR 2020 A, PROGATOR 2030A.
17.  Attached as Exhibit 2 is a true and accurate copy of an excerpt from
Deere’s website (www.deere.com) depicting some of the GATOR vehicles and

demonstrating use of the GATOR Marks with respect to the vehicles.

GATOR accessories and attachments
18.  Deere sells, advertises, and promotes more than one hundred (100)
accessories and attachments for GATOR vehicles. A few examples are: back-up
alarms, ball hitches, front blades, glass doors, gun boots, rear hitches, tire chains, tool
boxes, utility carts, vehicle covers, and windscreens.
19.  Attached as Exhibit 3 is a true and accurate copy of an excerpt from

Deere’s website (www.deere.com) listing more than one hundred (100) accessories and

attachments sold for GATOR vehicles.

20.  Some GATOR vehicles sold by Deere contain the Operator Protection
System (“OPS”) as factory standard equipment. The OPS is a tubular structure that
extends over the head of the operator and passenger. For example, Exhibit 2, page 1,
depicts an OPS on a GATOR vehicle. Deere also sells replacement OPS for certain
vehicles. The OPS is a framework that can hold various attachments and accessories
sold and marketed by Deere, including:

the OPS Organizer;

OPS Camo Organizer;



OPS Poly Windshield Kit;
OPS Light Kit;
OPS Rear Panel and Doors Kit; and

OPS Soft Roof Kit,

Some of these OPS attachments and accessories (such as the OPS Organizer and the

OPS Camo Organizer) contain cargo compartments. Attached as Exhibit 4 is a true and

accurate copy of an excerpt from Deere’s website (www.deere.com) depicting various

attachments and accessories sold by Deere that attach to the OPS.

21.  One of the marks used by Deere in connection with accessories and
attachments for GATOR vehicles is GATOR GEAR, discussed further below.

GATOR GEAR accessories and attachments

22, Deere sells, advertises, and promotes the following accessories and
attachments using the GATOR GEAR mark:

the GATOR GEAR Organizer;

the GATOR GEAR Organizer - Camo;

the GATOR GEAR -Deluxe;

and the GATOR GEAR Organizer (Camo) - Deluxe.

23.  The GATOR GEAR products are intended to allow the operator of the

vehicle to carry materials of appropriate size and weight. To this end, the GATOR

GEAR Organizer contains four cargo compartments (as well as two beverage holders

and a pull-out bed cover).



24.  Attached as Exhibit 5 is a true and accurate copy of an excerpt from

Deere’s website page (www.deere.com) describing the GATOR GEAR Organizer.

25.  Attached as Exhibit 6 is a true and accurate copy of an excerpt from Home

Depot’s website (www.homedepot.com) depicting the GATOR GEAR Organizer-

Deluxe.

26.  The MSRP of the GATOR GEAR Organizer is $49.99. The MSRP of the
GATOR GEAR Organizer ~ Camo is $39.99. The MSRP of the GATOR GEAR Organizer
- Deluxe is $99.99. The MSRP of the GATOR GEAR Organizer (Camo) - Deluxe is
$109.99.

Buck ATV accessories and attachments

27.  Inthe end of 2006, Deere stopped selling the vehicles that it refers to as
“ATVs.”

28. Deere continues to sell, advertise, and promote dozens of accessories and
attachments for the following non-current ATVs: the 2006 Buck ATVs and the 2005
Buck & Trail Buck ATVs. In this Affidavit, I will refer to these non-current ATVs
collectively as “Buck ATVs.”

29.  Attached as Exhibit 7 are true and accurate copies of excerpts from Deere’s

website (www.deere.com) depicting two of the Buck ATVs.

30.  Attached as Exhibit 8 is a true and accurate copy of an excerpt from

Deere’s website (www.deere.com) advertising and promoting attachments and

accessories for the Buck ATVs.



31.  Attached as Exhibit 9 is a true and accurate copy of an excerpt from

Deere’s website (www.deere.com) listing the accessories and attachments currently sold

by Deere for two of the Buck ATVs.
32. As an example, Deere sells, advertises, and promotes mesh rack baskets
and rack extensions for Buck ATVs. (Exhibit 9).
33.  Asanother example, Deere sells, advertises, and promotes a double gun /
bow holder for Buck ATVs. (Exhibit 9). The double gun / bow holder is intended to
be used to carry yard tools, a bow and/or a gun. The holder mounts to the back of the
rear rack of an ATV.
34.  Some of the accessories and attachments advertised and promoted for the
Buck ATVs are also advertised and promoted for GATOR vehicles, including:
A 40-gallon tow behind sprayer;
7/8 inch ball hitch;
2-inch ball hitch;
10AT utility cart;
Rear receiver hitch; and
Winch accessory kit.

See Exhibit 3 and 9.

35. In addition to accessories and attachments, Deere continues to sell dozens

of parts for Buck ATVs, such as brake pads, tires, rims, and spark plugs.



Deere’s Goods
36.  Inthis Affidavit, I will use the term “Deere’s Goods” to refer collectively
to Deere’s GATOR vehicles, Buck ATVs, and the attachments and accessories for the

GATOR vehicles and Buck ATVs.

Unipat's GEAR GATOR Mark
37.  Attached as Exhibit 10 is a true and accurate copy of Unipat’s pending
application as visible at TESS Database of the United States Patent and Trademark

Office at www.uspto.gov,

38.  Unipat is seeking to register the mark GEAR GATOR.

39.  The term GATOR is strongly associated with Deere.

40.  The term GEAR is merely descriptive of goods in this category and is not
distinctive.

41.  Customers are more likely to remember GATOR than GEAR in connection

with goods such as vehicles, accessories, and attachments.

Unipat’s Goods
42.  Unipat is seeking to register GEAR GATOR for “ATV accessories, namely
equipment racks for ATVs.” (Exhibit 10). In this Affidavit, I will refer to these goods

as “Unipat’s Goods.”



Overlapping goods

43.  Iconsider Unipat’s Goods to be competitive of Deere’s Goods.

44.  Unipat’s Goods are, if not identical to, then very closely related to Deere’s
Goods.

45.  Unipat’s Goods and Deere’s Goods have the same or a very similar nature
and purpose: enhancing the operator’s use of a small motorized, off-road four-wheeled
vehicle.  For example, Unipat’s Goods and Deere’s Goods could be used by a hunter
who wished to equip an ATV to carry guns and other cargo while hunting.

46.  Certain of Unipat’s Goods and Deere’s Goods can be used with one

another on the same vehicle.

Overlapping classes of customers
47.  The classes of customers for Unipat’'s Goods include: outdoorsmen,
farmers and ranchers, construction workers, and military.
48.  The classes of customers for Unipat’s Goods and Deere’s Goods are, if not
identical, then substantially overlapping.

Outdoorsmen

49, Hunters, fishermen, and other outdoorsmen are intended and actual
customers of Deere’s Goods.
50.  Attached as Exhibit 11 is a true and accurate copy of a Deere’s brochure

for the GATOR XUV Series vehicles. In the large photo on the front of the brochure,
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the vehicle is depicted in camouflage and is being used to transport guns along with
other cargo. This brochure is an example of Deere marketing its goods to hunters,
fishermen, and other outdoorsmen.

51.  Anentire category of accessories and attachments are specifically
marketed for hunters, fishermen, and other outdoorsmen: the “Performance, Outdoors
& Hunting” category listed on Exhibit 3. This category includes more than fifty (50)
items, such as the camo seat cover, the GATOR GEAR Organizer, the gun boot IV, and
the OPS accessories (discussed above). The “Performance, Outdoors & Hunting”
category is not an exhaustive list of accessories and attachments marketed for hunters,
fishers, and other outdoorsmen.

52.  The use of camouflage on certain of the GATOR GEAR Organizers
demonstrates that hunters, fishermen, and other outdoorsmen are among the intended
classes of customers for these goods.

53.  Attached as Exhibit 12 is a true and accurate copy of an excerpt from

Motorcycle USA’s website pages (www.motorcyle-usa.com) discussing Deere’s GATOR

XUV vehicle. Page 2 of the article depicts an outdoorsman with a kayak using a
GATOR vehicle loaded with outdoor cargo.

54.  The list of accessories and attachments for the 2005 Buck EX ATV (Exhibit
9) also includes items marketed specifically for hunters, fishermen, and other
outdoorsmen, such as the gun boot, gun boot IV mounting bracket, MOSSY OAK (a

brand of camouflage) seat cover, and MOSSY OAK skins.
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Farmers and ranchers

55.  Farmers and ranchers are intended and actual customers of Deere’s
Goods.

56.  Accessories and attachments for GATOR vehicles and the Buck ATVs that
are of particular use to farmers and ranchers would include items such as: blades,
hitches, utility carts, sprayers, and tire chains. (Exhibits 3 and 9).

57.  Deere’s website (www.deere.com) features reviews of GATOR vehicles in

publications specifically intended for farmers and ranchers. Attached as Exhibit 13 is a

true and accurate copy of an excerpt from Deere’s website (Www.deere.com) containing
references to reviews of GATOR vehicles in “Farm Industry News” and “Progressive
Farmer Magazine.”

58.  Exhibit 2, page 4, regarding GATOR T models explains that the vehicles
are “ideal” for use on “farms and ranches,” among other uses.

59.  Attached as Exhibit 14 is a true and accurate copy of an excerpt from
Wallaces Farmers’ website (wallacesfarmer.com) consisting of an article regarding
Deere’s GATOR vehicles. The article in this farming magazine demonstrates that
farmers and ranchers are actual and intended customers of Deere’s vehicles, accessories,
and attachments.

Construction
60.  Construction workers and other individuals working on a job site are

intended and actual customers of Deere’s Goods.
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61.  Attached as Exhibit 15 is a true and accurate copy of an excerpt from
Deere’s website (www.deere.com) depicting the GATOR HPX vehicle. In the photo, a
man wearing a hard hat is driving the vehicle on a construction site. This is an example
of Deere marketing the GATOR vehicles for use on construction job sites.

Military

62.  Deere’s M-GATOR and R-GATOR vehicles are specifically marketed for
military applications.

63.  Attached as Exhibit 16 are true and accurate copies of an excerpt from

Deere’s website (www.deere.com) depicting M-GATOR and R-GATOR vehicles. The

M-GATOR Al is described as “an ideal performer in critical combat situations.”

Overlapping channels of trade
64.  The ordinary channels of trade for Unipat’s Goods include internet sales
and retail stores.
65,  The channels of trade for Unipat’'s Goods and Deere’s Goods are
overlapping.
Internet sales
66.  Deere’s GATOR vehicles are available for purchase through its website,

www.deere.com.

67. Some GATOR accessories and attachments are sold online at the retail

store Home Depot’s website (www.homedepot.com).
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68.  The GATOR GEAR Organizer and GATOR GEAR Organizer - Deluxe are

among the products sold on-line by Home Depot. See Exhibit 6.
Retail stores

69.  Deere’s GATOR vehicles are available for purchase through authorized
Deere dealers’ retail stores throughout the United States.

70.  Deere’s accessories and attachments for GATOR vehicles are available for
purchase at authorized Deere dealers’ retail stores throughout the United States.

71.  Deere’s accessories and attachments for Buck ATVs are available for

purchase at authorized Deere dealers’ retail stores throughout the United States.

Unipat’s attempt to distinguish ATVs from UTVs
72. It is my understanding that, in this proceeding, Unipat is attempting to
draw a distinction between accessories for an “ATV” and accessories for a “UTV.”

The terms ATV and UTV are sometimes used interchangeably from the
perspective of consumers and trade publications

73.  Unipat is attempting to define a “UTV” as a utility terrain vehicle with
side-by-side seating and a steering wheel while defining an “ATV” as a smaller vehicle
than an UTV with a seat that is straddled by the operator with handle bars for steering.

74.  Itis my experience that from the perspective of consumers and trade
publications, the terms “ATV” and “UTV” are sometimes used interchangeably.

75.  Deere’s website refers to the Buck ATVs and the Trail Buck ATVs as “non-

current utility vehicles.” (Exhibit 8).
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76.  Attached as Exhibit 17 is a true and accurate copy of screenshots of an
article in “Car and Driver,” entitled “ ATV Comparo: John Deere Gator XUV vs. Polaris
Ranger RZR, Tomcar TM5, Yamaha Rhino - Gearbox.” The tagline for the article is:
“Down and Real Dirty: We compare four side-by-side ATVs from all corners of the
market.” The article states: “Currently scorching the adult-toy segment ... is the side-
by-side all-terrain vehicle (ATV), sometimes called a utility ATV, or simply a UTV.”
The Deere vehicle reviewed in this “ATV Comparison” is the GATOR XUV 825i, which
fits Unipat’s definition of “UTV.”

77.  Exhibit 12, referenced above, is an article d,i,scussiﬁg Deere’s GATOR XUV
vehicle. The article explains that “XUV stands for crossover utility vehicle” and
describes the vehicle as a “utility vehicle” but describes Deere as “a major ATV
manufacturer,” The article also uses the phrase “ATV-sized utility vehicle.”

78. Exhibit 13, referenced above, references reviews of GATOR vehicles. The
GATOR vehicles, which would fall within Unipat’s definition of “UTV,” were reviewed
in “ATV Hllustrated Magazine” and “ATV Magazine.”

“"ATVs” are sold alongside “UTVs”

79.  Vehicles fitting Unipat’s definition of “ATV” are routinely marketed and
sold alongside vehicles fitting Unipat’s definition of “UTV.”

80.  Attached as Exhibit 18 is a true and accurate copy of an excerpt from the

website of Polaris (www.polarisindustries.com). Polaris is promoting vehicles that fit
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Unipat’s definition of “ATV” (the 2011 Polaris ATVs Family) alongside vehicles that fit
Unipat’s definition of “UTV” (the 2011 Polaris Ranger Side-by-Sides).

Accessories for “ATVs” are sold alongside accessories for “UTVs”

81.  Accessories and equipment for vehicles fitting Unipat's definition of
“ATV” are routinely marketed and sold alongside accessories and equipment for
vehicles fitting Unipat’s definition of “UTV.”

82. As explained above, Deere sells, advertises, and promotes accessories and
equipment for GATOR vehicles (which fit Unipat’s definition of “UTV”) alongside
accessories for Buck ATVs (which fit Unipat’s definition of “ATV”).  Attached as
Exhibit 19 is a true and accurate copy of a screenshot from Deere’s website at

www.deere.com, demonstrating this fact.

83.  Attached as Exhibit 20 are true and accurate copies of an excerpt from

Kymco’s website (www.kymcousa.com). The UXV 500 vehicle advertised by Kymco
meets Unipat’s definition of UTV. This “UTV” is marketed alongside vehicles fitting
Unipat’s definition of ATV, such as: MXU 500 4x4 IRS, MXU 300 shaft drive, and
MAXXER 375.  The Kymco website advertises accessories for ATVs alongside
accessories for UTVs. The Kymco website even advertises a “UTV / ATV Basket”,
which is described as “ An easy way to add extra storage capacity to your ATV, UTV,
compact tractor or anything with a roll bar!” (Page 10).

84.  Attached as Exhibit 21 is a true and accurate copy of an excerpt from the

website of Yamaha (www.yamaha-motor.com). Yamaha is promoting a vehicle that
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fits Unipat’s definition of “ ATV” (the 2011 Grizzly 700 FI Auto) alongside a vehicle that
fits Unipat’s definition of “UTV” (the 2011 Rhino 700 FI Auto) and accessories for both
types of vehicles.

85.  Attached as Exhibit 22 is a true and accurate copy of an excerpt from the

website of Kawasaki (www.kawasaki.com). Kawasaki is promoting accessories for

vehicles that fit Unipat’s definition of “ATV” (such as the Brute Force 750 4x4)
alongside accessories for vehicles that fit Unipat’s definition of “UTV” (such as the
MULE 4010 4x4 Hardwoods Green HD).

86.  Attached as Exhibit 23 is a true and accurate copy of an excerpt from the
website of Honda (powersports.honda.com). Honda is promoting accessories for a
vehicle that fits Unipat’s definition of “ATV” (2010 Fourtrax Rancher ES) alongside
accessories for a vehicle that fits Unipat’s definition of “UTV” (2010 Big Red).

87.  Attached as Exhibit 24 is a true and accurate copy of an excerpt from the

website of Mack’s Prairie Wings (www.makespw.com). This document shows that

Unipat’s GEAR GATOR ATV Rack is being marketed alongside the Kolpin “UTV /

ATV Front and Rear Basket Rack.”
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